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1. Whi le  c o n t r a c t  m o d i f i c a t i o n s  g e n e r a l l y  
are t h e  r e s p o n s i b i l i t y  of t h e  p r o c u r i n g  
a g e n c y  i n  a d m i n i s t e r i n g  t h e  c o n t r a c t ,  
GAO w i l l  c o n s i d e r  a p ro te s t  t h a t  a modi- 
f i c a t i o n  went  beyond t h e  c o n t r a c t ' s  scope 
and s h o u l d  have  b e e n  t h e  s u b j e c t  of a new 
p r o c u r e m e n t ,  s i n c e  s u c h  a m o d i f i c a t i o n  
h a s  t h e  e f f e c t  o f  c i r c u m v e n t i n g  t h e  com- 
p e t i t i v e  p r o c u r e m e n t  s t a t u t e s .  A m o d i f i -  
c a t i o n  d o e s  n o t  exceed t h e  c o n t r a c t ' s  
scope, however ,  a s  l o n g  a s  t h e  m o d i f i e d  
c o n t r a c t  i s  s u b s t a n t i a l l y  t h e  same a s  t h e  
c o n t r a c t  t h a t  was competed .  

2. An a g e n c y ' s  a c c e p t a n c e  of a f i r m ' s  post- 
award o f f e r  to  c h a n g e  t h e  way i t  w i l l  
perform t o  meet i t s  o b l i g a t i o n - - f u r n i s h  a 
s y s t e m  t h a t  w o u l d  meet v a r i o u s  pe r fo rm-  
a n c e  s p e c i f i c a t i o n s - - i s  n o t  o u t s i d e  t h e  
c o n t r a c t ' s  scope, e v e n  i f  t h a t  c h a n g e  
r e f l e c t s  a more a d v a n c e d  or s o p h i s t i c a t e d  
a p p r o a c h ,  where t h e r e  i s  n o  change  i n  t h e  
n a t u r e  of t h e  o b l i g a t i o n  of e i t h e r  p a r t y  
to t h e  c o n t r a c t .  

C r a y  R e s e a r c h ,  I n c .  p r o t e s t s  t h e  Depar tment  of 
the N a v y ' s  m o d i f i c a t i o n  of c o n t r a c t  N66032-79-C-0004, 
which  had b e e n  awarded to C o n t r o l  Data C o r p o r a t i o n  
( C D C )  o n  J u l y  5 ,  1979  for  a large-scale s c i e n t i f i c  
compute r  sys t em.  Cray  c o n t e n d s  t h a t  t h e  modif ica-  
t i o n ,  which  permi ts  CDC t o  s u b s t i t u t e  a new c e n t r a l  
p r o c e s s i n g  u n i t  ( C P U )  €or  t h e  o n e  a l r e a d y  i n s t a l l e d ,  
e x c e e d s  t h e  s c o p e  of t h e  c o n t r a c t  f o r  which  t h e  
c o m p e t i t i o n  was c o n d u c t e d .  We deny  t h e  p r0 tes t . l  

k r a y  a lso f i l e d  s u i t  ir. t h e  U n i t e d  S t a t e s  D i s t r i c t  
C o u r t  for t h e  D i s t r i c t  of Columbia ( C i v i l  A c t i o n  N o .  
82-2515)  t o  cn jo i r ?  e h e  Navy f r o m . a c c e p t i n g  d e l i v e r y  of 
t h e  new CPU u n t i l  we ccjuld r e s o l v e  t h e  p r o t e s t .  By 
order  of October 5 ,  1 3 8 2 ,  t h e  court  d e n i e d  C r a y ' s  
request for a n  i n j u n c t i o n .  
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Facts  

The Navy s o l i c i t e d  o f f e r s  f o r  t h e  s y s t e m ,  
i n t e n d e d  t o  p r o v i d e  t h e  Navy F l e e t  w i t h  e n v i r o n m e n t a l  
p r e d i c t i o n s ,  t h r o u g h  reques t  for proposals (RFP) 
N66032-78-R-0060, i s s u e d  o n  March 1 7 ,  1978.  The RFP, 
which r e q u i r e d  o f f e r o r s  to  meet numerous p e r f o r m a n c e  
s p e c i f i c a t i o n s ,  p r o v i d e d  f o r  f o u r  benchmark t e s t s ,  
l a b e l e d  A t h r o u g h  D. Benchmark tes ts  B ,  C and D had 
t o  b e  d e m o n s t r a t e d  b e f o r e  award. Benchmark t e s t  A ,  
however ,  which i n v o l v e d  t h e  s y s t e m ' s  mul t i -programming 
f e a t u r e ,  d i d  n o t  have  t o  be d e m o n s t r a t e d  u n t i l  j u s t  
b e f o r e  a c c e p t a n c e  of t h e  f e a t u r e ,  which  was to  be  1 2  
months  a f t e r  i n s t a l l a t i o n .  The r e a s o n ,  a c c o r d i n g  to  
t h e  Navy, was t h a t  a t  t h e  t i m e  t h e  c o n t r a c t  was t o  be 
awarded t h e  competitors d i d  n o t  p o s s e s s  t h e  t e c h n o l o g y  
n e c e s s a r y  to meet t h e  N a v y ' s  u l t i m a t e  m u l t i -  
programming r e q u i r e m e n t s ,  which t h e  benchmark 
r e f l e c t e d .  ( B o t h  CDC and  C r a y ,  however ,  c o u l d  meet 
t h e  N a v y ' s  mu l t i -p rogramming  need f o r  t h e  f i r s t  few 
y e a r s  of t h e  s y s t e m ' s  l i f e . )  

CDC o f f e r e d  t o  meet t h e  RFP's p e r f o r m a n c e  s p e c i -  
f i c a t i o n s  w i t h  a s y s t e m  t h a t  i n c l u d e d  a Cyber  203 CPU. 
Cray  was i n v o l v e d  i n  t h e  c o m p e t i t i o n  a s  a p r o p o s e d  
s u b c o n t r a c t o r  to  a n o t h e r  f i r m ,  which o f f e r e d  a Cray  
compute r .  B o t h  o f f e r o r s  p a s s e d  benchmark tests B ,  C 
and D ,  and  t h e  Navy t h e n  awarded t h e  c o n t r a c t  t o  CDC 
based  o n  i t s  lease w i t h  purchase o p t i o n  p l a n ,  which 
o f f e r e d  t h e  lowest e v a l u a t e d  cos t  o v e r  t h e  10-year  
l i f e  of t h e  s y s t e m .  

The Navy a c c e p t e d  t h e  CDC s y s t e m  i n  December 
1980. I n  F e b r u a r y  of 1981 ,  CDC o f f e r e d  t o  s u b s t i t u t e  
for t h e  Cyber  203, which  by t h e n  no l o n g e r  was i n  
p r o d u c t i o n ,  a c e n t r a l  p r o c e s s i n g  u n i t  f rom t h e  f i r m ' s  
new p r o d u c t  l i n e ,  t h e  Cyber  205, a t  a s i g n i f i c a n t  
i n c r e a s e  i n  cos t  t o  t h e  Navy. The Navy rejected C D C ' s  
o f f e r  as  o u t s i d e  t h e  scope of t h e  c o n t r a c t .  The Navy 
r e l i e d  o n  p a r a g r a p h  L. 13.10 of t h e  c o n t r a c t ,  e n t i t l e d  
"Equipment  S u b s t i t u t i o n s  and  A d d i t i o n s , "  which  pro- 
v ides :  

"The Government  may replace any  e q u i p -  
ment  components  ( o t h e r  t h a n  t h e  C e n t r a l  
P r o c e s s i n g  U n i t  and C e n t r a l  Menory) ,  
c o v e r e d  by t h i s  c o n t r a c t  w i t h  s u b s t i t u t e  
e q u i p m e n t  w h e t h e r  or n o t  s u c h  s u b s t i t u t e  
e q u i p m e n t  is o b t a i n e d  from or  manu- 
f a c t u r e d  by t h e  c o n t r a c t o r .  * * * *  
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I n  r e j e c t i n g  C D C ' s  p r o p o s a l  b a s e d  on t h a t  p r o v i s i o n ,  
t h e  Navy e x p l a i n e d  t h a t  t h e  p r o v i s i o n ' s  i n t e n t  "was to  
e n a b l e  t h e  Government t o  r e p l a c e  p e r i p h e r a l  components  
o n l y  and n o t  t h e  c e n t r a l  p r o c e s s i n g  u n i t .  

Benchmark tes t  A was d e l a y e d ,  f o r  v a r i o u s  
r e a s o n s ,  u n t i l  Augus t  1981. CDC c o u l d  n o t  pass t h e  
benchmark t e s t  p r i n c i p a l l y  because t h e  Cyber 203 
l a c k e d  a d e q u a t e  c e n t r a l  memory, b u t  a l so  b e c a u s e  i t  
d i d  n o t  meet t h e  p r o c e s s i n g  t i m e  r e q u i r e m e n t .  CDC 
t h e n  o f f e r e d  a l t e r n a t e  remedies t o  a v o i d  t e r m i n a t i o n  
of t h e  c o n t r a c t .  The f i r s t  a l t e r n a t i v e  was t o  r e p l a c e  
t h e  Cyber  203 w i t h  a Cyber  205-422,  a s i g n i f i c a n t l y  
more p o w e r f u l  u n i t ,  a t  t h e  same month ly  lease cos t  b u t  
w i t h  a s u b s t a n t i a l l y  h i g h e r  p u r c h a s e  p r i c e  i f  t h e  Navy 
were to  e x e r c i s e  t h e  p u r c h a s e  o p t i o n .  The second 
a l t e r n a t i v e  w a s  to  add memory t o  t h e  Cyber 203 a t  no 
a d d i t i o n a l  cos t  t o  t h e  Government.  

* * * I c  

The Navy r e f u s e d  t h e  o f f e r  t o  replace t h e  Cyber  
203 w i t h  a Cyber  205  a t  a d d i t i o n a l  cost. CDC 
r e sponded  w i t h  a n  o f f e r  to  replace t h e  Cyber 203 w i t h  
a Cyber  205-411 a t  no  a d d i t i o n a l  cos t  to  t h e  Govern- 
ment .  The Cyber  205-411 e s s e n t i a l l y  is  a scaled-down 
v e r s i o n  of t h e  Cyber  205-422.  The Cyber 205-411 h a s  
c e r t a i n  f e a t u r e s  n o t  a v a i l a b l e  i n  t h e  o u t d a t e d  Cyber  
203,  and i n c l u d e s  f i f t y  p e r c e n t  more c e n t r a l  memory 
(1.5 m i l l i o n  words  a s  opposed  t o  1 m i l l i o n  words ) .  
N e i t h e r  CDC n o r  t h e  Navy p u r s u e d  the o f f e r  t o  i n c r e a s e  
t h e  Cyber 203 memory. 2 

The Navy a c c e p t e d  C D C ' s  o f f e r  of a Cyber 205-411 
by  t h e  c o n t r a c t  m o d i f i c a t i o n  i n  i s sue .  None o f  t h e  
c o n t r a c t ' s  terms, c o n d i t i o n s ,  o r  p e r f o r m a n c e  s p e c i f i -  
c a t i o n s  o t h e r w i s e  were changed .  The Navy r e l i e d  on  
p a r a g r a p h  L.18.4 o f  t h e  c o n t r a c t ,  which p r o v i d e s :  

2 I n  comments on t h e  protest ,  CDC s t a t e s  t h a t  upon i t s  
own r e e v a l u a t i o n  t h i s  o p t i o n  was deemed d i s a d v a n t a g e -  
ous s i n c e  t h e  memory ha rdware  f o r  t h e  Cyber  203 was 
o u t  of p r o d u c t i o n ,  and  s i n c e  t h e  Cyber 203 memory was 
m a n u f a c t u r e d  i n  one m i l l i o n  word i n c r e m e n t s  whereas 
CDC had d e t e r m i n e d  t h a t  a n  a d d i t i o n a l  c e n t r a l  memory 
of l e s s  t h a n  o n e - h a l f  m i l l i o n  words was n e c e s s a r y  to 
pass  t h e  benchmark tes t .  Also, t h e  p r o c e s s i n g  t i m e  
f a i l u r e  was c o n s i d e r e d  r e l a t i v e l y  e a s y  t o  correct. 
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" P r o c e s s i n g  Time Not O b t a i n e d  

" I n  t h e  e v e n t  t h e  required p r o c e s s i n g  
time is  n o t  o b t a i n e d ,  t h r o u g h  no  f a u l t  
on t h e  p a r t  of t h e  Government ,  t h e  con- 
t r ac to r  s h a l l  p r o v i d e ,  a t  no  a d d i t i o n a l  
c h a r g e  t o  t h e  Government f o r  t h e  l i f e  of 
t h e  s y s t e m ,  w h a t e v e r  h a r d w a r e  o r  s o f t -  
ware is n e c e s s a r y  t o  meet t h e  r e q u i r e d  
p r o c e s s i n g  t i m e .  'I 

Protest  

Cray  p r o t e s t s  t h a t  t h e  m o d i f i c a t i o n  t o  t h e  con- 
t r a c t  to  permit  s u b s t i t u t i o n  o f  t h e  Cyber  205-411 f o r  
t h e  Cyber 203  e x c e e d s  t h e  c o n t r a c t ' s  scope. The 
r e a s o n  e s s e n t i a l l y  is  t h a t  t h e  Navy, t h r o u g h  t h e  sub- 
s t i t u t i o n ,  h a s  a c q u i r e d  a s i g n i f i c a n t l y  upgraded  s y s -  
t e m  w i t h o u t  a compe t i t i on - -Cray  c o n t e n d s  t h a t  t h e  Navy 
e i t h e r  m u s t  accept C D C ' s  o f f e r  o f  a n  i n c r e a s e  i n  t h e  
Cyber 203 memory or a f f o r d  o t h e r  f i r m s  t h e  o p p o r t u n i t y  
t o  compete a g a i n s t  t h e  Cyber 205  model.  C r a y  com- 
p l a i n s  t h a t  CDC i n  e f f e c t  is b e i n g  r ewarded  f o r  t h e  
f a i l u r e  t o  p a s s  benchmark t e s t  A by t h e  Navy ' s  pur- 
c h a s e  of t h e  f i r m ' s  newer l i n e  o f  C P U S . ~  I n  t h i s  
respect ,  C r a y  a s se r t s  t h a t  i n  v iew o f  t h e  economies  
t h a t  g e n e r a l l y  accompany new compute r  t e c h n o l o g y ,  t h e  
Navy is g e t t i n g  no b a r g a i n  i n  p a y i n g  t h e  Cyber  203  
price f o r  a Cyber  205  model .  

Cray  p o i n t s  o u t  t h a t  t h e  Cyber  205-411 r e p r e s e n t s  
a t e c h n o l o g y  t h a t  was n o t  e v e n  a v a i l a b l e  when t h e  con- 
t r a c t  was awarded  to CDC,  and which  c a n  be  expanded to  
a c c o m p l i s h  f u n c t i o n s  more advanced  t h a n  t h e  Cyber  203  
c o u l d .  I n  f a c t ,  Cray  c o m p l a i n s ,  t h e  Navy a l w a y s  
d e s i r e d  t h e s e  a d d i t i o n a l  f u n c t i o n s ,  b u t  s i n c e . t h e y  
c o u l d  n o t  be  a c c o m p l i s h e d  by  t h e  t e c h n o l o g y  c u r r e n t  
d u r i n g  t h e  i n i t i a l  p r o c u r e m e n t ,  t h e y  c o u l d  n o t  b e  
i n c l u d e d  a s  p e r f o r m a n c e  r e q u i r e m e n t s  i n  t h e  s o l i c i t a -  
t i o n ;  C r a y  implies  t h a t  o n c e  CDC o f f e r e d  t h e  Cyber  
205-411 r e p l a c e m e n t ,  . t h e  Navy t h u s  w a s  p l e a s e d  to 
accept t h e  upgraded  s y s t e m s  n o t w i t h s t a n d i n g  t h e  

3 A s  s t a t e d  a b o v e ,  t h e  parameters of benchmark t es t  A 
re f lec t  mul t i -programming n e e d s  a n t i c i p a t e d  to  a r i s e  
f u r t h e r  i n t o  t h e  s y s t e m ' s  1 0 - y e a r  l i f e .  To  d a t e ,  CDC 
h a s  been  m e e t i n g  t h e  N a v y ' s  a c t u a l  mul t i -programming 
r e q u i r e m e n t  w i t h  t h e  Cyber  203. 
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l e g a l i t i e s  o f  t h e  mat te r .  The e f f e c t i v e  r e s u l t  of t h e  
Navy ' s  a c t i o n ,  Cray  a r g u e s ,  is a n  u n j u s t i f i e d  sole- 
source p u r c h a s e  from CDC. 

Cray  a l so  a r g u e s  t h a t  t h e  Navy ' s  c o n t r a c t  w i t h  
CDC i t s e l f  p r e c l u d e d  t h e  s u b s t i t u t i o n  i n  issue.  Cray  
r e l i e s  on  p a r a g r a p h  L.13.10, q u o t e d  a b o v e ,  w h i c h  Cray  
s u g g e s t s  s p e c i f i c a l l y  p r e c l u d e s  r e p l a c e m e n t  o f  t h e  
CPU o r  t h e  c e n t r a l  memory. Cray  a r g u e s  t h a t  p a r a g r a p h  
L.18.4, which  t h e  Navy r e l i e d  o n  i n  i s s u i n g  t h e  modi- 
f i c a t i o n ,  

" q u i t e  o b v i o u s l y  h a s  n o t h i n g  w h a t e v e r  to 
do w i t h  t h e  p e r f o r m a n c e  of equ ipmen t  
t h a t  h a s  n e v e r  been  a c c e p t e d  i n  t h e  
f i r s t  p l a c e ,  and i t  c e r t a i n l y  d o e s  n o t  
c o n t e m p l a t e  s u b s t i t u t i o n  of a n  e n t i r e l y  
d i f f e r e n t  m a i n f r a n e  CPU and CM ( c e n t r a l  
memory] f o r  t h e  o n e  r e q u i r e d  by  t h e  
c o n t r a c t ' s  s p e c i f i c a t i o n s .  O t h e r w i s e  
t h e r e  wou ld  be  no meaning t o  P a r a g r a p h  
L.13.10.1,  which  would i n  e f f e c t  b e  
w r i t t e n  o u t  o f  t h e  c o n t r a c t . "  

A n a l y s i s  

We g e n e r a l l y  w i l l  n o t  c o n s i d e r  a p r o t e s t  a g a i n s t  
a c o n t r a c t  m o d i f i c a t i o n ,  s i n c e  m o d i f i c a t i o n s  i n v o l v e  
c o n t r a c t  a d m i n i s t r a t i o n ,  which  is t h e  r e s p o n s i b i l i t y  
of t h e  p r o c u r i n g  a g e n c y ,  n o t  t h i s  O f f i c e .  Symbol i c  
D i s p l a y s ,  I n c o r p o r a t e d ,  B-182847, May 6 ,  1 9 7 5 ,  75-1  
CPD 278. We w i l l ,  however ,  r e v i e w  a n  a l l e g a t i o n  t h a t  
a m o d i f i c a t i o n  went  beyond t h e  c o n t r a c t ' s  scope and  
s h o u l d  have  b e e n  t h e  s u b j e c t  o f  a new p r o c u r e m e n t .  
The r e a s o n  is t h a t  s u c h  a m o d i f i c a t i o n  c o u l d  be viewed 
as a n  a t tempt  t o  c i r c u m v e n t  t h e  c o m p e t i t i v e  procure- 
ment s t a t u t e s .  Aero-Dri C o r p o r a t i o n ,  B-192274, O c t o -  
ber 26,  1978 ,  78-2 C P D  3 0 4 .  

W e  o f t e n  have  p o i n t e d  o u t  t h a t  i t  is n o t  a simple 
matter to  d e t e r m i n e  w h e t h e r  a changed  c o n t r a c t  is 
m a t e r i a l l y  d i f f e r e n t  f rom t h e  competed c o n t r a c t  so 
t h a t  t h e  c o n t r a c t  a s  m o d i f i e d  s h o u l d  have b e e n  the 
s u b j e c t  o f  a new co rnpe t i t i . on  ( u n l e s s  a s o l e - s o u r c e  
a c q u i s i t i o n  was j u s t i f i e d ) .  F o r  g u i d a n c e ,  w e  have  
l o o k e d  t o  C o u r t  of C l a i m s  d e c i s i o n s  i n v o l v i n g  t h e  
" c a r d i n a l  c h a n g e s "  d o c t r i n e ,  which  was d e v e l o p e d  by 
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t h e  courts  t o  d e a l  w i t h  c o n t r a c t o r s ’  claims t h a t  t h e  
Government had b r e a c h e d  i t s  c o n t r a c t s  by o r d e r i n g  
c h a n g e s  t h a t  were o u t s i d e  t h e  s c o p e  of t h e  c h a n g e s  
c lause.  . _ _ ~  See American -- A i r  F i l t e r  - Company--DLA request 
f o r  r e c o n s i d e r a t i o n ,  57  Comp. Gen. 567,  572 (1978), 
78-1 CPD 443. 

The C o u r t  h a s  d e f i n e d  t h e  basic s t a n d a r d  for  
d e t e r m i n i n g  w h e t h e r  t h e r e  h a s  b e e n  a c a r d i n a l  change  
as w h e t h e r  t h e  m o d i f i e d  job  is  e s s e n t i a l l y  t h e  same 
work f o r  which t h e  p a r t i e s  c o n t r a c t e d .  - See Air-A-Plane - -  
C o r p o r a t i o n  V. U n i t e d  S t a t e s ,  408  F.2d  1 0 3 0  ( C t .  C 1 .  e mu. -In applying-is s t a n d a r d  t o  s i t u a t i o n s  where 
a f i r m  t h a t  is  n o t  a p a r t y  to t h e  c o n t r a c t  c o m p l a i n s  
t h a t  a m o d i f i c a t i o n  is n o t  w i t h i n  t h e  scope o f  t h e  
c o m p e t i t i o n  t h a t  i n i t i a l l y  was c o n d u c t e d ,  w e  have  
s t a t e d :  

-TI -- 

‘I* * * t h e  q u e s t i o n  * * * is w h e t h e r  t h e  
o r i g i n a l  purpose or n a t u r e  of t h e  
contract  h a s  been  so s u b t a n t i a l l y  
changed  by  t h e  m o d i f i c a t i o n  t h a t  t h e  
c o n t r a c t  f o r  which c o m p e t i t i o n  was h e l d  
and  t h e  cont rac t  t o  be  p e r f o r m e d  are  
e s s e n t i a l l y  d i f f e r e n t . ”  American A i r  
F i l t e r  Conpany, Inc. _I , 57 € 0 m g K T Y 2 8 S r  
286 - ( 1 9 7 8 ) ,  78-1 CPD 136 .  

Seldom have  w e  found t h a t  a n  a g e n c y ’ s  m o d i f i c a -  
t i o n  of a c o n t r a c t  was a n  i m p r o p e r  e x e r c i s e  o f  admini -  
s t r a t i o n  u n d e r  t h a t  s t a n d a r d .  I n  American A i r  F i l t e r  
--A Company, I n c . ,  supra,  w e  d i d  s u s t a G  a p ro te s t  - a g a i n s t  
a m o d m n  K c o n t r a c t  f o r  g a s  powered and  f i r e d  
h e a t e r s  t h a t  p e r m i t t e d  d i e se l  powered and f i r e d  
h e a t e r s .  \?e n o t e d  t h a t  t h e  m o d i f i c a t i o n  n e c e s s i t a t e d  
numerous o t h e r  c h a n g e s  i n  t h e  c o n t r a c t ,  i n c l u d i n g  t h e  
s u b s t i t u t i o n  o f  a diesel  e n g i n e  f o r  a g a s o l i n e  e n g i n e ;  
a s u b s t a n t i a l  i n c r e a s e  i n  t h e  w e i g h t  o f  t h e  h e a t e r ;  
a d d i t i o n  of a n  e l e c t r i c a l  s t a r t i n g  s y s t e m ,  new f u e l  
c o n t r o l  and combustor n o z z l e  d e s i g n ;  a l t e r a t i o n  of 
v a r i o u s  p e r f o r n a n c e  c h a r a c t e r i s t i c s ;  a 29 percent 
i n c r e a s e  i n  t h e  u n i t  p r i c e ;  and  t h e  d o u b l i n g  o f  
d e l i v e r y  t i m e .  The magn i tude  o f  t h e  t e c h n i c a l  c h a n g e s  
and  t h e i r  o v e r a l l  impac t  on t h e  pr ice  and d e l i v e r y  
p r o v i s i o n s  c o m p e l l e d  t h e  c o n c l u s i o n  t h a t  t h e  m o d i f i e d  
c o n t r a c t  was so d i f f e r e n t  f rom t h e  competed c o n t r a c t  
t h a t  t h e  Government s h o u l d  have  s o l i c i t e d  new pro- 
posals f o r  i t s  m o d i f i e d  r e q u i r e m e n t .  
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Another  example  where w e  o b j e c t e d  to a c o n t r a c t  
m o d i f i c a t i o n  is o u r  d e c i s i o n  PJebc ra f t  P a c k a g i n g ,  _1_ - D i v i s i o n  of B e a t r i c e  Foods Co.,§m , Augus t  14, 
197$,--79-2 CPD 1 2 0 .  T h e r e ,  a c o n t r a c t  had been  
awarded t o  s u p p l y  what  w a s ,  i n  e f f e c t ,  a " s p e c i a l t y "  
p r o d u c t ,  p roduced  o n l y  by a few sources. When t h e  
awardee  c o u l d  n o t  secure t h e  i tem, t h e  agency  m o d i f i e d  
t h e  c o n t r a c t  t o  re lax t h e  s p e c i f i c a t i o n s .  Because t h e  
record w a s  c l ea r  t h a t  c o n s i d e r a b l y  more f i r m s  would 
have  e n t e r e d  a c o m p e t i t i o n  b a s e d  on t h e  r e l a x e d  
s p e c i f i c a t i o n  t h a n  competed f o r  t h e  i n i t i a l  c o n t r a c t ,  
so t h a t  t h e  f i e l d s  o f  c o m p e t i t i o n  d i f f e r e d  s i g n i f i -  
c a n t l y ,  w e  c o n c l u d e d  t h a t  t h e  agency  s h o u l d  have  reso- 
l i c i t e d  f o r  i t s  needs .  

F i n a l l y ,  i n  Memorex C o r p o r a t i o n ,  6 1  Comp. Gen. 42 
( 1 9 8 1 ) ,  81-2 CPD n n n - a g e n - c y T w T d e d  a c o n t r a c t  for 
d i s k  d r i v e s  w i t h  a n  o p t i o n  t o  p u r c h a s e  an  a d d i t i o n a l  
q u a n t i t y .  The agency  e x e r c i s e d  t h e  o p t i o n  b u t  r e f u s e d  
d e l i v e r y  because o f  d i f f i c u l t i e s  w i t h  t h e  d r i v e s  t h a t  
had been  i n s t a l l e d .  When t h e  c o n t r a c t o r  compla ined  
t h a t  t h i s  r e f u s a l  w a s  a b r e a c h  o f  c o n t r a c t ,  t h e  
p a r t i e s  r e s o l v e d  t h e i r  d i f f e r e n c e s  by  mod i fy ing  t h e  
c o n t r a c t  to  s u b s t i t u t e  a new model d i s k  d r i v e  f o r  t h e  
o p t i o n  q u a n t i t y ;  c o n v e r t  t h e  o p t i o n  from a n  o u t r i g h t  
p u r c h a s e  t o  a f i v e - y e a r  " lease to  o w n e r s h i p " ;  and 
e s t a b l i s h  s t r i n g e n t  p e r f o r m a n c e  r e q u i r e m e n t s  f o r  t h e  
d i s k  d r i v e s  o v e r  t h e  lease term. We found t h e  m o d i f i -  
c a t i o n  imprope r  e s s e n t i a l l y  b e c a u s e  t h e  change  from 
t h e  o u t r i g h t  p u r c h a s e  of b a r e  mach ines  to t h e  acqu i s i -  
t i o n  o f  g u a r a n t e e d  s e r v i c e  was a s i g n i f i c a n t  change  i n  
t h e  n a t u r e  of . t h e  t h i n g  p r o c u r e d  so t h a t  t h e  c o n t r a c t  
was s u b s t a n t i a l l y  d i f f e r e n t  f rom t h a t  o r i g i n a l l y  com- 
p e t e d .  See Nemorex C o r p o r a t i o n  - R e c o n s i d e r a t i o n ,  
B - 2 0 0 7 2 2T27 =-1-8r8=6D79 . 

The r e a s o n i n g  i n  t h e s e  d e c i s i o n s  compels u s  to  
deny  C r a y ' s  p r o t e s t .  I n  American A i r  F i l t e r ,  t h e  con- 
t r a c t  o b l i g a t i o n  a s  m o d i f i e d  s i m p l y  was s u b s t a n t i a l l y  
d i f f e r e n t  t h a n  t h a t  c o n t r a c t e d .  I n  W e b c r a f t ,  - -  t h e  
r e l a x a t i o n  o f  t h e  s p e c i f i c a t i o n  on  which t h e  award had 
b e e n  b a s e d  c l e a r l y  compromised t h e  c o m p e t i t i o n  t h a t  
l e d  to  t h a t  award. I n  - Nemorex C o r p o r a t i o n ,  t h e  
acrencv 's  m o d i f i c a t i o n  r e s u r t x  i n  a s u b s t a n t i a l l y  
d i f f e r e n t  o b l i g a t i o n  t h a n  r e f l e c t e d  i n  t h e  awarded 
c o n t r a c t .  I n  e a c h  case, t h e n ,  t h e r e  was more t h a n  
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m e r e l y  t h e  c o n t r a c t o r ' s  o f f e r  of a s u p e r i o r  way t o  
meet i t s  o b l i g a t i o n  u n d e r  t h e  c o n t r a c t  t h a n  t h e  one  
c o n t e m p l a t e d  when t h e  c o n t r a c t  was awarded .  R a t h e r ,  
t h e r e  was a s u b s t a n t i a l  c h a n g e  i n  t h e  n a t u r e  of t h e  
c o n t r a c t o r ' s  f u n d a m e n t a l  o b l i g a t i o n .  

Here, however ,  t h e  c o n t r a c t  b a s i c a l l y  r e q u i r e d  
CDC to  f u r n i s h  a s y s t e m  t h a t  would meet v a r i o u s  p e r -  
formance  s p e c i f i c a t i o n s ,  I n  t h e  o r i g i n a l  c o m p e t i t i o n ,  
CDC o f f e r e d  t o  meet t h e s e  s p e c i f i c a t i o n s  w i t h  t h e  
Cyber  203 and t h a t  o f f e r  was deemed most a d v a n t a g e o u s  
to  t h e  Government of t h o s e  r e c e i v e d  b a s e d  on  t h e  
s o l i c i t a t i o n ' s  award c r i t e r i o n .  The Navy t h e n  judged  
CDC c a p a b l e  of m e e t i n g  t h e  a g e n c y ' s  n e e d s  a t  t h e  
o f f e r e d  p r i c e ,  and t h e  award t o  t h e  f i r i n  l e g a l l y  bound 
CDC t o  d o  so. We do n o t  b e l i e v e  t h a t  a n  a g e n c y ' s  
a c c e p t a n c e  of a f i r m ' s  pos t -award  o f f e r  to c h a n g e  t h e  
way it w i l l  p e r f o r m  t o  meet i ts  o b l i g a t i o n ,  e v e n  i f  
t h a t  change  r e f l e c t s  a more advanced  or s o p h i s t i c a t e d  
approach, c a n  be c o n s i d e r e d  t o  be o u t s i d e  t h e  con- 
t r a c t ' s  scope where  there  is no change  i n  t h e  n a t u r e  
of t h e  o b l i q a t i o n  o f  e i t h e r  p a r t y  to  t h e  c o n t r a c t .  
See 50 Cornpi Gen. 540  (1971); CoiDiesel Mobi le  Equip-  
ment  D i v i s i o n ,  B-201568, September 29,  1982 ,  82-2 C P D  . - 

Moreover ,  we f a i l  t o  see how p a r a g r a p h  L.13 .10  of 
CDC's c o n t r a c t ,  q u o t e d  a b o v e ,  p r e c l u d e s  CDC's s u b s t i -  
t u t i o n  of a Cyber  205-411 f o r  t h e  Cyber  203,  as  Cray  
a r g u e s .  A s  t h e  Navy e x p l a i n s ,  p a r a g r a p h  L.13.10 is  a 
s t a n d a r d  c lause i n  c o n t r a c t s  o f  t h i s  t y p e  to  e n a b l e  
t h e  Government  u n i l a t e r a l l y  to  replace or add equip-  
ment w i t h  t h e  same or a n o t h e r  m a n u f a c t u r e r ' s  i n  t h e  
e v e n t  t h e  o r i g i n a l  e q u i p m e n t  wears o u t  o r  f o r  o t h e r  
r e a s o n s .  T h e  s t a n d a r d  c l a u s e  was amended for purposes 
of t h i s  p r o c u r e m e n t  to  p r e c l u d e  t h e  Government  s 
r e p l a c e m e n t  of t h e  CPU o r  t h e  c e n t r a l  memory. I t  does 
n o t  o n  i t s  f a c e  p rec lude  a n  e f f o r t  by t h e  c o n t r a c t o r  
to c u r e  a p e r f o r m a n c e  p rob lem.  R e g a r d i n g  c o n t r a c t  
p a r a g r a p h  L.18.4, which  t h e  Navy re l ied  o n  f o r  t h e  
m o d i f i c a t i o n ,  t h a t  p r o v i s i o n  r e q u i r e s  t h e  c o n t r a c t o r  
to  p r o v i d e  " w h a t e v e r  ha rdware  o r  s o f t w a r e  is n e c e s s a r y  
to meet t h e  r e q u i r e d  p r o c e s s i n g  t i m e "  i f  t h e  c o n t r a c -  
tor  does n o t  pass  a benchmark t e s t  b e c a u s e  o f  a pro- 
c e s s i n g  time problem. 
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While  t h e  p r i m a r y  cause of C D C ' s  f a i l u r e  to  pass 
benchmark t e s t  A was t h e  Cyber  2 0 3 ' s  l a c k  of memory 
c a p a c i t y ,  r a t h e r  t h a n  t h e  p r o c e s s i n g  t i m e  r e q u i r e m e n t ,  
t h e  p r o v i s i o n  n o n e t h e l e s s  d o e s  n o t  p r e c l u d e  CDC f rom 
c u r i n g  t h e  d e f i c i e n c y  w i t h  which  t h e  p r o v i s i o n  is  con- 
c e r n e d  w i t h  a n  item t h a t  a l so  e n h a n c e s  t h e  o v e r a l l  
s y s t e m  i n  o t h e r  respects. 

F i n a l l y ,  t h e  s u g g e s t i o n  t h a t  t h e  u s e r s  w i t h i n  t h e  
Navy were pleased t o  have  t h e  more advanced  Cyber  205- 
411  i n s t e a d  o f  t h e  Cyber  203 or, o n c e  i t  became c l ea r  
t h a t  t h e  Cyber  203 c o u l d  n o t  p a s s  benchmark t e s t  A ,  
i n d e e d  e n c o u r a g e d  t h e  s u b s t i t u t i o n  r a t h e r  t h a n  a n  
i n c r e a s e  i n  t h e  memory o f  t h e  o u t - o f - p r o d u c t i o n  Cyber  
203 ,  does n o t  make the a c t i o n  improper. The f a c t  is 
t h a t ,  as d i s c u s s e d ,  t h e  c h a n g e  was w i t h i n  t h e  con-  
t r a c t ' s  s c o p e .  The Government  is n o t  p r e c l u d e d  f rom 
a c c e p t i n g  a c o n t r a c t o r ' s  o f f e r  of a b e t t e r  or more 
advanced  way to  meet t h e  c o n t r a c t ' s  p e r f o r m a n c e  
r e q u i r e m e n t s  t h a n  t h a t  c o n t e m p l a t e d  when t h e  c o n t r a c t  
was a w a r d e d ,  where  t h e  p a r t i e s '  bas i c  c o n t r a c t u a l  
r e l a t i o n s h i p  is n o t  o t h e r w i s e  a l t e r ed .  - See 50 Comp. 
Gen. ,  s u p r a ,  w h e r e  a c h a n g e  f rom e l e c t r o - m e c h a n i c a l  
t u n e r s  and a m p l i f i e r s  t o  s o l i d - s t a t e  t u n e r s ,  which 
i n t e r e s t e d  t h e  c o n t r a c t i n g  a g e n c y  b e c a u s e  i t  would 
i n v o l v e  b o t h  cos t  s a v i n g s  and  t e c h n i c a l  a d v a n t a g e s ,  
i n c l u d i n g  improved p e r f o r m a n c e  and  r e l i a b i l i t y ,  was 
w i t h i n  t h e  c o n t r a c t ' s  scope. 

We n o t e  h e r e  t h a t  C r a y  is c o n c e r n e d  t h a t  t h e  
c h a n g e  t o  t h e  Cyber  205 model a t  t h i s  Navy l o c a t i o n  
may a f f o r d  CDC a n  a d v a n t a g e  i n  f u t u r e  s imi la r  competi- 
t i o n s  a t  o t h e r  l o c a t i o n s .  Even i f  t h a t  is  so,  how- 
e v e r ,  a c o m p e t i t i v e  a d v a n t a g e  of t h a t  sor t  c e r t a i n l y  
is n o t  u n u s u a l ,  and  is n o t  l e g a l l y  o b j e c t i o n a b l e  
u n l e s s  it i s  t h e  r e s u l t  of u n f a i r  Government  a c t i o n .  - S e e  H o n o l u l u  Disposal Se rv ice ,  1 n c . - - R e c o n s i d e r a t i o n ,  
60 Comp. Gen. 6 4 2 ,  647  ( 1 9 8 1 1 ,  81-2 CPD 126. A p r o p e r  
m o d i f i c a t i o n  to  a c o n t r a c t  does n o t  c o n s t i t u t e  u n f a i r  
Government  a c t i o n .  C l i f t o n  P r e c i s i o n ,  D i v i s i o n  of 
L i t t o n  Sys tems,  I n c . ,  B-207582,  J u n e  15 ,  1 9 8 2 ,  82-1 
CPD 590. 
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We conclude that the Navy's  modification of CDC's 
contract t o  accept the Cyber 205-411 substitution was 
within the scope of the contract.  The protes t  is 
d e n i e d .  

Act ing  
v i  

Comptroller General 
of the United States 




